STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS

DAVI D L. PARKER,

Petiti oner,
and METROPOLI TAN DADE COUNTY,

I nt ervenor,
VS. CASE NO. 88-6438
FLORI DA DEPARTMENT OF LAW
ENFORCEMENT, CRI M NAL JUSTI CE
STANDARDS AND TRAI NI NG COVM SSI ON,

Respondent .
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RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on April 10, 1989, in Mam , Florida.

APPEARANCES

For Petitioner: Douglas C. Hartman, Esquire,
10680 N.W 25 Street
M am , Florida 33172

For Respondent: Joseph S. White, Esquire
Assi stant Ceneral Counsel
Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 33202

For Intervenor: Lee Kraftchick, Esquire
Assi stant County Attorney
in and for Dade County
Metro Dade Center
111 N.W 1st street, Suite 2810
M am , Florida 33128

STATEMENT OF THE | SSUES

At issue in this proceeding is whether Petitioner possesses the requisite
good noral character for certification as a correctional officer.



PRELI M NARY STATEMENT

The record in the instant case consists of the testinony and exhibits
of fered at the hearing held on April 10, 1989, as well as the generic record
devel oped during the course of hearing on April 3-4, 1989. At the hearing held
April 10, 1989, Petitioner testified on his own behalf and called two additiona
W tnesses. Petitioner introduced two conposite docunentary exhibits which were
accepted into evidence. Respondent called no w tnesses and of fered one
docunentary exhi bit which was received into evidence pursuant to stipulation of
the parties.

A generic record was devel oped because this case is one of a series of
formal hearings heard on a docket which began April 3, 1989. Certain evidence,
whi ch pertains to this case as well as alnost all of the other cases on the
docket, was heard by Hearing Oficer WlliamJ. Kendrick on April 3 and 4, 1989.
This generic evidence will be considered as part of the record of this case by
stipulation of the parties and by order of Hearing Oficer Kendrick. The
generic record consisted of the testinony of two witnesses called by the
Intervenor, the testinony of one witness called by Respondent, and the testinony
of two witnesses called by Petitioner. Docunmentary evidence was received into
evidence as follows: Hearing Oficer's Exhibits 1-38; Respondent's Conposite
Exhibit 1, and Petitioner's Exhibit 1. The only docunentary exhibit not
accepted into evidence was marked for identification purposes as Intervenor's
Exhibit 1.

Metropol i tan Dade County, Intervenor, participated in the presentation of
the generic evidence on April 3 and 4, 1989, and submitted a post hearing brief
in this case, but did not otherwi se participate or appear at the formal hearing
on April 10, 1989.

At the parties' request, a deadline was established for filing proposed
findings of fact or other post hearing subm ssions that was nore than ten days
after the filing of the transcript in May. Consequently, the parties waived the
requi renent that a reconmended order be rendered within thirty days after the
transcript is filed. Rule 221-6.031, Florida Adnm nistrative Code. The parties
proposed findi ngs have been addressed in the appendix to this recomended order

FI NDI NGS OF FACT
Backgr ound

1. In June 1988, Respondent, Florida Departnent of Law Enforcenent,
Crimnal Justice Standards and Trai ning Conmm ssion, acting on a tip fromloca
medi a that intervenor, Metropolitan Dade County, Departnent of Corrections and
Rehabilitation (Metro Dade Corrections), had in its enploy a nunber of
correctional officers who were not certified, undertook a review of the
enpl oyment records of Metro Dade Corrections. As a result of this review,
Respondent identified 363 individuals, including Petitioner, who were enpl oyed
by Metro Dade Corrections as correctional officers but who had not been
certified by Respondent.

2.  On August 10-11, 1988, personnel enployed by Respondent visited the
Metro Dade Corrections personnel office and audited the personnel file
mai nt ai ned by Metro Dade Corrections of each of the 363 individuals in question
including Petitioner's personnel file. The audit denonstrated that the files
wer e di sorgani zed, |acking docunentation required by Rule 11B-27.002, Florida



Admi ni strative Code, to apply for certification, and that Metro Dade Corrections
had failed to apply for certification on behalf of the 363 officers.

3. Over the course of their two-day visit, enployees of Respondent worked
wi th enpl oyees of Metro Dade Corrections to conplete the docunmentati on on each
file. Variously, they prepared registration forns and affidavits of conpliance
and assenbl ed ot her m ssing docunmentation, such as birth certificate and
fingerprint cards.

4. The 363 conpleted applications for certification were returned to
Tal | ahassee by Respondent for processing. The vast majority of the individuals
were certified; however, Respondent declined, for reasons hereinafter discussed,
to certify Petitioner

The pendi ng application

5. Petitioner has been enployed by the Metropolitan Dade County Depart nment
of Corrections and Rehabilitation (hereinafter called Metro Dade Corrections) as
a correctional officer since August 10, 1987, wi thout benefit of certification

6. As part of the pre-enploynent process, Petitioner submtted to Metro
Dade Corrections an affidavit dated April 13, 1987, which provides in pertinent
part:

| fully understand that, in order to qualify

as a law enforcenment or correctional officer

I must fully conply with the provisions of

Section 943.13, Florida Statutes, as follows:
* * %

7. Be of good noral character

| further understand that by executing this

docunent | amattesting that | have nmet the

qualifications as specified...

7. Metro Dade Corrections, as the enploying agency is responsible for
conducting a thorough background investigation to determ ne the noral character
of an applicant. Consistent with such mandate, Metro Dade Corrections routinely
uses previous enploynent data, |aw enforcenent records, credit agency records,
inquiries of the applicant's neighbors and associ ates, and a pre-enpl oynment
interview, at which a polygraph exam nation is adm nistered, to assess an
applicant's noral character. At the time Petitioner began enpl oynent on August
10, 1987, Metro Dade Corrections had conpleted its investigation into
Petitioner's background and had concl uded that Petitioner possessed the good
noral character required for certification

8. Fred Crawford, the Metro Dade Corrections director, executed an
affidavit of conpliance on August 11, 1988, that contained the follow ng sworn
st atenent:

| hereby certify that | have coll ect ed,
verified, and amnaintaining on file evidence
that the applicant has nmet the provisions of
Section 943.13(1)-(8) and Section 943. 131
Florida Statutes, or any rul es adopted

pur suant thereto.



9. There is no contention that an application for Petitioner's
certification was prepared other than the conplete application for certification
whi ch was submitted on Petitioner's behalf on August 11, 1988.

10. By letter dated Novenber 7, 1988, Respondent notified Petitioner that
his application for certification was deni ed because Petitioner did not possess
the requi site good noral character for certification as a correctional officer
Respondent gave the following as its reasons for concluding that Petitioner
| acked good noral character

You made an intentional, unlawful threat by
word or act, with a deadly weapon, a pistol
but wi thout intent to kill, to do violence to
Bel i nda Readon, coupled with an apparent
ability to do so, and did an act which
created in Belinda Readon a well-founded fear
that such viol ence was i nmm nent.

You have unl awfully and know ngly possessed
an introduced i nto your body cannabi s.

11. Petitioner used marijuana on two occasi ons when he was twel ve years
old and in the seventh grade in junior high school. Petitioner freely admtted
t he usage of marijuana on these two occasions during his pre-enpl oynment
processi ng and nade no attenpt to conceal the truth. Petitioner has used no
control | ed substance since he used marijuana as a twel ve-year-old.

12. Petitioner was arrested for aggravated assault with a firearmon Apri
8, 1980, followi ng an incident involving Belinda Readon. No crimna
prosecution resulted fromthat arrest. There was no evidence that Petitioner
engaged in any wongdoing so as to justify the arrest. The arrest report has
been expunged from Petitioner's record by a court of conpetent jurisdiction

13. At the time of the hearing, Petitioner was 24 years of age and had
worked as a Correctional Oficer for approximately a year and a half.
Petitioner's job perfornmance evaluations with Metro Dade Corrections have been
in the outstanding category, the highest rating used.

14. Petitioner's reputation is that he is a dependable, reliable, and
trustworthy individual who possesses hi gh noral character

15. Followi ng the denial of his request for certification as a
correctional officer on Novenber 7, 1988, Petitioner tinmely requested a fornal
hearing by the election of rights formhe filed with Respondent.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

17. 1t is Petitioner's burden to prove that he is entitled to be certified
by Respondent as a correctional officer. Florida Departnment of Transportation
v. J.WC. Conpany, 396 So.2d 778 (Fla. 1st DCA 1981), Irvine v. Duval County
Pl anni ng Conmmi ssi on, 466 So.2d 357 (Fla. 1st DCA 1985), Astral Liquors, Inc. v.
Fl ori da Departnent of Busi ness Regul ation, 432 So.2d 93 (Fla. 3rd DCA 1983).



18
of ficer

19.

. Section 943.13(7), Florida Statutes requires that a correctiona

7) Have a good noral character as determ ned
by a background investigation under
procedures established by the conmm ssion

(2) The unlawful use of any of the

control | ed substances enunerated in Rule 11B-
27.00225 by an applicant for certification
enpl oyment, or appointnent at any tinme

proxi mate to such application for
certification, enploynment, or appointnment
concl usively establishes that the applicant
is not of good noral character as required by
Section 943.13(7). The unlawful use of any
of the controlled substances enunerated in
Rul e 11B-27.00225 by an applicant at any tine
renote fromand not proximte to such
application may or may not concl usively
establish that the applicant is not of good
noral character, as required by Section

943. 13(7), depending upon the type of
control | ed substance used, the frequency of
use, and the age of the applicant at the tine
of use. Nothing herein is intended, however,
to restrict the construction of Section
943.13(7) only to such controlled substance
use.

Rul e 11B-27.0011(2), Florida Adm nistrative Code, is as follows:

The control |l ed substances enunerated in Rule 11B-27.00225 are anphetam nes,

bar bi tu
benzodi
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rates, cannabis (marijuana), opiates, cocaine, p
azepi nes, and net haqual one.

. In Zenour, Inc. v. Division of Beverage, 347

1st DCA 1977), the court discussed the neaning of nora

21.

1987),

Moral character . . . means not only the
ability to distinguish between right and
wrong, but the character to observe the

di fference; the observance of the rules of
ri ght conduct, and conduct which indicates
and establishes the qualities generally
acceptable to the popul ace for positions of
trust and confidence...

In Florida Board of Bar Examiners v. C WL.,
the court discussed the neani ng of good noral ch

In our view, a finding of a lack of "good
noral character” should not be restricted to
those acts that reflect noral turpitude. A
nore appropriate definition of the phrase
requires an inclusion of acts and conduct

whi ch woul d cause a reasonable nman to have

hencycl i di ne,

So.2d 1102, 1105 (Fl a.
character as foll ows:

364 So.2d 454, 458 (Fla.
aracter as foll ows:



substanti al doubts about an individual's
honesty, fairness, and respect for the rights
of others and for the laws of the state and
nati on.

22. The arrest of Petitioner on the charge of assault with a firearm does
not establish that Petitioner |acks good noral character. There is no evidence
that Petitioner engaged in any w ongdoi ng that would have justified the arrest.

23. The only evidence that mght suggest a flawin Petitioner's nora
character is his admtted use of marijuana on two occasi ons when he was twel ve
years ol d.

24. Under Rule 22B-27.0011(2), Florida Adm nistrative Code, unlawful use
of drugs conclusively establishes that an applicant is not of good nora
character if the unlawful use of drugs is "at a time proximte to" the
application for certification or appointnent. "Proximate" is defined as
i medi ate, nearest or direct in relationship. Black's Law Dictionary, Fifth
Edition, 1979, page 1103. The use of marijuana sonme 10 years prior to his
enpl oyment is not at a tine proximate to the enpl oynent or the application for
certification and does not conclusively establish that Petitioner is not of good
noral character.

25. The unl awful use of drugs at a tine renpte fromand not proximte to
the application or enmploynment may or may not conclusively establish a |ack of
good noral character under Rule 11B-27.0011(2), Florida Adm nistrative Code,
dependi ng on the type of drug used, the frequency of the use, and the age of the
applicant at the time of the use. The use of marijuana by a twelve-year-old on
two occasions is too isolated and too renpte to base a conclusion that the
Petitioner does not have good noral character.

26. The overwhel mi ng evidence presented by this record is that Petitioner
possesses all the qualifications for certification as a correctional officer
i ncluding the qualification of good noral character

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Conclusions of Law, it is:
RECOMVENDED t hat the Florida Departnment of Law Enforcenent, Division of

Crimnal Justice Standards and Training i ssue a Final Oder which approves
Petitioner's application for certification.



DONE and ENTERED this 28th day of June, 1989, in Tall ahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vi sion Adm nistrative Hearings
this 28th day of June, 1989.

APPENDI X

The proposed findings of fact submitted in behal f of petitioner
i ndi vidual ly, are addressed as foll ows:

Rej ected as contrary to the weight of the evidence.
Addr essed i n paragraph 10.
Addr essed i n paragraph 15.
Addr essed i n paragraph 11
Addr essed i n paragraph 12.
8-10. Addressed in paragraph 14.
11. Addressed in paragraph 13. Last sentence is rejected because it is
subordinate to finding made in paragraph 11

1
2.
3-4
5-6
7.

The proposed findings of fact submtted for petitioner on the generic
record are addressed as follows:

1-14. Rejected as recitation of witness testinony, and not findings of fact.
The matters have, however, been addressed in paragraphs 7 so far as deened
necessary to the result reached. 15, 16, 18-20. Addressed in paragraphs 1-4.

17. Rejected as unnecessary to the result reached.

21. Addressed in paragraph 7, otherw se rejected as unnecessary to the result
reached in a | egal concl usion.

22-27. Rejected as subordinate to the concl usion reached.

28. Rejected as m sl eading and not supported by conpetent proof.

29-36. Rejected as being subordinate to the conclusion reached or not supported
by conpetent evidence.

The proposed findings of fact filed on behalf of respondent are addressed
as follows:

1-3. Addressed in paragraphs 9-10.

4. Rejected as subordinate to the concl usion reached.

5-6. Addressed in paragraph 11. Rejected in part as subordinate to the
concl usi on reached.

7. Addressed in paragraph 5.
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Kat hryn Kni eri em Estevez, Esquire
10680 Northwest 25th Street
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Joseph S. White, Esquire
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Fl ori da Departnent of Law
Enf or cenent

Post O fice Box 1489

Tal | ahassee, Florida 32302
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Assi stant County Attorney
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111 NW First Street, Suite 2810
Mam , Florida 33128

Daryl MLaughlin, Executive Director
Fl ori da Departnent of Law

Enf or cenent

Post O fice Box 1489

Tal | ahassee, Florida 32302

Jeffrey Long, Director
Crimnal Justice Standards
Trai ni ng Conmi ssi on

Post O fice Box 1489

Tal | ahassee, Florida 32302

Rodney Gaddy, Esquire
CGener al Counsel

Fl ori da Departnent of Law
Enf or cenent

Post O fice Box 1489

Tal | ahassee, Florida 32302



